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Advanced Radio Telecom Corporation ("ART") by its attorneys and in accordance with

Section 1.429 of the Federal Communications Commission ("FCC" or "Commission") Rules and

Regulations, 1 respectfully requests reconsideration of the Commission's Report and Order in

the above-entitled proceeding. 2 Although ART is pleased that the Commission has adopted

rules which will permit the further deployment of the 39 GHz band, and generally supports the

licensing structure defined for this service, it believes that minor modifications of the rules

adopted will better serve the interests of the public and the 39 GHz industry.

I. Introduction

1. ART is a nationwide telecommunications company providing rapidly deployable,

reliable, wireless broadband local communications services which can connect customers to fiber

optic and other telecommunications networks. ART is addressing the growing demand for high-

I 47 C.F.R. § 1.429.

2 Report and Order and Second Notice of Proposed Rule Making, ET Docket No. 95-183,
12 FCC Rcd 18600 (1997)("R&O").



- 2 -

capacity, high-speed data communications services for business and government customers who

need cost-effective, high bandwidth local access to voice, data, video, and Internet services.

ART wholly owns ART Licensing Corp. which holds multiple 39 GHz authorizations. ART has

reviewed and considered the R&O and urges the Commission to reconsider its rules with respect

to the time period in which a licensee must demonstrate substantial service and the time in which

a party must respond to a coordination notice.

II. The Existing License Renewal Deadline Should Not Be Changed.

2. The R&O acknowledges that under former Part 101 an incumbent 39 GHz

licensee was required to construct at least one link in its geographic service area within eighteen

months of the date of license grant. The R&O explains that the NPRM in this proceeding

proposed three basic construction build-out options for incumbent 39 GHz licensees, each of

which depended upon a specific number of fixed stations to be built within the licensees'

geographic service area. 3 The R&O specifically found that its proposals were "unduly

restricted and burdensome",4 and concluded that a showing of substantial service would be

applied to both incumbent and new licensees in the band. s ART applauds this approach and

agrees with the Commission that this method will permit flexibility in system design and market

development, while ensuring that service is being provided to the public; however, ART urges

the Commission to reconsider the time frame within which a licensee must demonstrate

compliance with this performance requirement.

3. In the R&O the Commission "recognize[d] that licensees must be given a

3 Notice of Proposed Rule Making and Order, 11 FCC Rcd 4930, 4979-81
(l995)("NPRM").

4 R&O at , 43.

5 Id at , 46.
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reasonable amount of time to meet a performance requirement. "6 For that reason and its desire

to "impose the least regulatory burden on licensees as possible", it combined the showing

traditionally required for build-out and the showing required to acquire a renewal expectancy

into one demonstration at the time of renewal. 7 Upon first examination this solution seems to

be a sound one. However, an examination of Appendix C which lists the final rules reveals an

unexplained accelerated renewal filing deadline.

4. Under former Part 101, the Commission made clear that renewal applications

should be filed within 90 days, but not later than 30 days, prior to the end of the license term.

The amended rules maintain that time frame for all renewal applications except for those

authorizations in the 38.6-40.0 GHz band. Amended Rule Sections 101. 13(d) , 101. 15(c) and

101.17(a) all specify that renewals in the 38.6-40.00 GHz band must be filed eighteen months

prior to the end of the license term. 8

5. The Commission gave no warning of this change. Consequently, the agency did

not comply with the Administrative Procedure Act ("APA"). The APA mandates that an agency

include in a notice of proposed rulemaking "either the terms or substance of the proposed rule

or a description of the subjects and issues involved. "9 The notice or a subsequent release "must

disclose in detail the thinking that has animated the form of a proposed rule and the data upon

which the rule is based." 10 As neither the NPRM nor the proposed rules associated with the

6 Id.at~47.

7 Id.

8 Appendix C: 47 C.F.R. §§ 101.13(d), 101.15(c) and 101. 17(a).

9 5 U .S.C. § 553(b).

10 Home Box Office Inc. v. FCC, 567 F.2d 9,35 (D.C. Cir. 1977), cert. denied, 434 U.S.
829.
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NPRM make any mention of the accelerated renewal period, its adoption does not comply with

the APA.

6. In the NPRM, the Commission stated that its intent regarding performance

requirements was to avoid "harming existing 39 GHz licensees who are responsibly developing

the spectrum they have been assigned. "II The accelerated renewal deadline is not consistent with

that intent. There is no valid reason for altering the expectations of incumbent licensees whose

business plans will be disturbed by an accelerated renewal deadline. Incumbents also will be

at a disadvantage compared to future licensees who acquire licenses at auction, because future

licensees will receive a ten-year license term with eight-and-one-half years to meet the

performance requirements, compared to the two- to five-year period for incumbents, depending

upon the grant date of the license. 12

7. For the foregoing reasons, ART urges the Commission to reVIse Sections

101.13(d), 101.15(c) and 101.17(a) to eliminate the distinction between 39 GHz licensees and

other licensees subject to these rules.

III. The Commission Should Reduce the Coordination Response Time to 5 Business Days.

8. Under former Rule Section 101.103(d), each party that received a coordination

notification was given 30 days within which to respond to the notice. In the R&O the

Commission recognizes that the record in this proceeding indicates that 30 days is an

11 NPRM at ~ 106.

12 All common carrier 39 GHz licensees who were licensed before August 1, 1996, the
effective date of the Part 101 Report and Order, (i.e., those licensed previously under Part 21)
are subject to a fixed Iicense term ending February 1, 2001, regardless of the grant date of their
individual licenses. Private carrier 39 GHz licensees authorized before August 1, 1996 (i.e.,
those licensed previously under Part 94), received a five-year license term which runs from the
date of license grant. Both private and common carrier licenses granted on or after August 1,
1996. have a license term not to exceed ten years. 47 C.F.R. § 101.67.
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inappropriately long time frame. Accordingly, the R&O mandates that neighboring BTA

licensees and incumbent licensees within the BTA service area that are notified of proposed

service must respond to the notification within 10 days. 13 ART submits that such a time frame

is still too long. ART submits that a 5 business day response time strikes a more appropriate

balance between allowing a potentially impacted licensee time to determine whether potential

interference problems exist and allowing the licensee seeking coordination to rapidly respond to

customer needs.

IV. CONCLUSION

9. For the reasons described above, ART urges the Commission to grant the relief

requested herein.
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